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\. G4 REGULATEDSECURITY SOLUTIONS,
A-Division-of G4S SECURE SOLUTIONS (USA)
INC., F/K/A THE WACKENHUT

CORPORATION,

VS.

NATIONAL LABOR RELATIONS BOARD,

)
)
)
)
Petitioner, ) Case No.
)
)
)
)
Respondent. )

TO THE HONORABLE JUDGES OF

THE UNITED STATES COURT OF APPEALS ORIGI NAL

FOR THE ELEVENTH CIRCUIT:

PETITION FOR REVIEW OF NATIONAL LABOR RELATIONS
BOARD DECISION AND ORDER

Petitioner, G4S Regulated Security Solutions, A Division of G4S Security
Solutions (USA) INC., F/K/A The Wackenhut Corporation (hereinafter referred to
as “Petitioner”), pursuant to Section 10(f) of the National Labor Relations Act, as
amended, 29 U.S.C. §160(f), and Rule 15 of the Federal Rules of Appellate
Procedure, hereby petitions the Court to review and modify or set aside in its
entirety the Decision and Order of the National Labor Relations Board (“NLRB”)

in G4S Regulated Security Solutions, A Division of G4S Security Solutions (USA)

INC.. F/K/A The Wackenhut Corporation and Thomas Frazier, an individual and

Cecil Mack, an individual, Case Nos. 12-CA-026644 and 12-CA-026811, reported
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in NLRB volumes at 362 NLRB No. 134. The Decision and Order found that two
discharged individuals, Thomas Frazier and Cecil Mack, were employees protected
by the National Labor Relations Act (“Act”) and that Petitioner violated Section
8(a)(1) Act by discharging these individuals because they engaged in conduct
protected by the Act.!

Petitioner seeks review on the basis that the NLRB’s Decision and
Order is not supported by applicable case law, nor is it supported by substantial
evidence on the record as a whole.

Petitioner prays that the above-referenced Decision and Order be set
aside in its entirety. A copy of the full text of the NLRB’s Decision and Order is
attached at Exhibit A to this Petition for Review.

Respectfully submitted this 16™ day of July, 2015.

By:

Jeffrey A. Schwartz
Georgia Bar No. 558465
Jonathan J. Spitz
Georgia Bar No. 672360

! This case has a long history. On June 27, 2011, Administrative Law Judge William N. Cates issued a decision
finding Charging Parties Frazier and Mack were supervisors under Section 2(11) of the Act. As supervisors are not
protected by the Act, Judge Cates recommended dismissal of the Complaint. On September 28, 2012, the NLRB
issued a Decision and Order finding Frazier and Mack were not supervisors and remanding the case. 358 NLRB No.
160. On remand, Judge Cates found Frazier and Mack were discharged because they engaged in activities protected
by Section 7 of the Act. This finding was adopted by the Board in a Supplemental Decision and Order issued on
April 30, 2013, 359 NLRB No. 101. Thereafter, Petitioner filed a petition for review in the D.C. Circuit, contending
the Decisions were decided by an improperly appointed NLRB. On June 27, 2014, after the decision of the United
States Supreme Court in NLRB v. Noel Canning, 134 S.Ct. 2550 (2014), the NLRB voluntarily vacated its
Decisions. The D.C. Circuit remanded the case on August 18, 2014. The NLRB issued a new Decision on June 25,
2015. This latter Decision is the subject of this petition for review.
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JACKSON LEWIS P.C.

1155 Peachtree Street, Suite 1000
Atlanta, Georgia 30309
Telephone: (404) 525-8200
Facsimile: (404) 525-1173
Jake.schwartz@jacksonlewis.com
spitzi@jacksonlewis.com

Attorneys for Petitioner

G4S Regulated Security Solutions, A
Division of G4S Security Solutions
(USA) INC., F/K/A The Wackenhut
Corporation
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CERTIFICATE OF SERVICE
I hereby certify that on July 16, 2015, I caused the foregoing Petition
for Review of the National Labor Relations Board Decision and Order to be

delivered to the parties on the attached service list by the manner indicated on the

attached service list. h&
By: G

Jeffrey A. Schwartz
Georgia Bar No. 558465
Jonathan J. Spitz
Georgia Bar No. 672360

JACKSON LEWIS P.C.

1155 Peachtree Street, Suite 1000
Atlanta, Georgia 30309
Telephone: (404) 525-8200
Facsimile: (404) 525-1173
Jake.schwartz@jacksonlewis.com
spitzi@jacksonlewis.com

Attorneys for Petitioner

G4S Regulated Security Solutions, A
Division of G4S Security Solutions
(USA) INC., F/K/A The Wackenhut
Corporation

4841-9456-8741, v. |
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SERVICE LIST

Shelley B. Plass, Esq.

Counsel for the Acting General Counsel
South Trust Plaza

201 East Kennedy Blvd

Suite 530

Tampa, FL 33602-5824
shelley.plass@nlrb.gov

Margaret J. Diaz, Regional Director
National Labor Relations Board
Region 12

South Trust Plaza

201 East Kennedy Blvd. — Suite 530
Tampa, FL 33602-5824
Margaret.diaz@nlrb.gov

Mr. Thomas Frazier

2995 S.W. 166™ Court
Homestead, FL 33033-3238
fraziertom{@gmail.com

Mr. Cecil Mack

1301 N.W. 58" Terrace

Miami, FL 33142-2513

cecilmack3@gmail.com
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G4S Regulated Security Solutions, a Dlvision of G4S
Secure Solutions (USA) Ine. fl/a The
Wackenhut Corporation and Thomas Frazier
and Cecil Mack. Cases 12-CA-026644 and 12—

CA-026811

June 25, 2015
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA
AND HIROZAVA

On September 28, 2012, the Board issued a Decision
and Order Remanding in this proceeding, which is re-
ported at 358 NLRB No. 160. On April 30, 2013, the
Board issued a Supplemental Decision and Order, which
is reported at 359 NLRB No. 101, Therealter, the Re-
spondent filed a petition for review in the United States
Court of Appeals for the District of Columbia Cireuit.

At the time of the Decision and Order Remanding and
the Supplemental Decision and Order, the composition of
the Board included two persons whose appointments to
the Board had been challenged as constitutionatly infirm,
On June 26, 2014, the United States Supreme Court is-
sued its decision in NLRB v. Noe! Canning, 134 S.Ct,
2550 (2014), holding that the challenged appointments to
the Board were not valid. On June 27, 2014, the Board
set aside the Decision and Order Remanding and the
Supplemental Decision and Order. On August 18, 2014,
the coust of appeals remanded this case for further pro-
ceedings,

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

In view of the decision of the Supreme Court in NLRB
v. Noel Caming, supra, we bave considered de novo the
judge’s decision, supplemental decision, and the record
in light of the exceptions and briefs. We have also con-
sidered the now-vacated Decision and Order Remanding
and the Supplemental Decision and Order, and we agree
with the rationale set forth therein. Accordingly, we af-
firm the judge’s rulings, findings, and conclusions and
adopt the judge’s recommended Order to the extent and
for the reasons stated in the Decision and Order Remand-
ing reported at 358 NLRB No. 160 and the Supplemental
Decision and Order reported at 359 NLRB No. 101,
which we incorporate by reference. The judge’s recom-

362 NLRB No. 134
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mended Order, as further modified here, is set forth in
full below.'

The Respondent suspended and discharged Charging
Parties Thomas Frazier and Cecil Mack, both licutenants
in its security force at Florida Power & Light’s Turkey
Point, Florida nuclear power plant. In agreement with
the Respondent, our dissenting colleague argues that the
suspensions and discharges were lawful because, in his
view, Licutenants Frazier and Mack are statutory super-
visors based on their possession of authority to discipline
sccunty officers and their use of independent judgment
in exercising that authority. To so conclude, our col-
league relies on the testimony of Project Manager Mi-
chael Mareth and disciplinary notices issued by lienten-
ants other than Frazier and Mack, Por the reasons that
follow, we find this evidence insufficient to demonstrate
that Frazicr and Mack are statutory supervisors.” Rather,
they are statutory employees who were suspended and
dischargcd in violation of Section 8(a)(l) of the Act for
engaging in protected, concerted activity.

Because the Respondent bears the burden of proving
statutory supervisory status, the Board must hold against
the Respondent any lack of evidence on an element nec-
essary to establish that status. See, e.g., Dean & Deluca
New York, Inc., 338 NLRB 1046, 1048 (2003)." The Re-
spondent has not proven supervisory status where the
record evidence is inconclusive or othenwise in conflict,

! We shall modify the judge’s recommended remedy and Order in
accordance with our recent decision in Don Chavas, LLC d/b/a Torlll-
las Don Chavas, 361 NLRB No. 10 (2014). \We shall substitute a new
notice in accordance with Durltam School Services, 360 NLRB No. 85
(2014). In finding the 8(a)1) suspension violation for the reasons
stated in the Supplemental Decision and Order reported at 359 NLRB
No. 10l, we do not rely on Fort Dearborn Co., 359 NLRB No. 11
(2012). Instead we rely on Beverly California Corp., 326 NLRB 153,
154 (1998), enfd. in relevant part 227 F.3d 817 (7ih Cir. 2000). [n
finding that 1he discharge of Cecil Mack violated Sec. §(a}(1}, we rety
on Evenflow Transporiation, Inc., 361 NLRB No. 160 (2014}, incorpo-
raling by reference 358 NLRB No. 82 (2012), cited in the Supplemental
Decision and Order. We do not rely on Belgrove Post Acute Care
Center, 359 NLRD No. 77 (2013), cited in the Supplemental Decision
and Order. In finding that the lieutenants are not statutory supervisors,
we do not rely on Alternate Concepts, Jnc., 358 NLRB No. 38 (2012),
cited in the Decision and Order Remanding. Rather, we rely on the
other cases cited in the Decision and Order Remanding and on the cases
cited and discussed below.

3 Because we find Mareth’s testimony and the disciplinary notices
insulficient to establish the supervisory ststus of the licutenants, we
need not and do not rely an any partion of Frazicr's testimony, much of
which the judge discredited, See atso fin. 2 of the underlying Decision
and Order Remanding, Thus, the dissent is incorrect in asserting that
the "picture [we] paint of licutenanis® supervisory authority reflects
Frazier’s discredited account rather than Mareth’s credited testimony.”

3 We address here only the arguments raised by the dissent. With re-
spect to the other issues presented in this case, our findings are based
on the rationale set forth in the Decision and Order Remanding and the
Supplemental Decision and Order, as stated above.
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See, e.g., Phelps Community Medical Center, 295 NLRB
486, 490 (1989). Likewise, mere inferences or
conclusory statements, without detailed, specific evi-
dence, are insufficient to establish supervisory authority.
Golden Crest Healthcare Center, 348 NLRB 727, 731

(2006); Lymyood Manor, 350 NLRB 489, 490 (2007); -

see also Avante at Wilson, Inc., 348 NLRB 1056, 1057
(2006). Similatly, job descriptions, job titles, and similar
“paper authority,” without more, do not demonstrate su-
pervisory authority. Lucky Cab Co., 360 NLRB No. 43,
slip op. at 2 (2014); Golden Crest, 348 NLRB at 731,
And tike other statutory indicia of supervisory status, the
authority to discipline other employees is not determina-
tive unless it is exercised using independent judgment.
Oakwood Healthcare, Inc., 348 NLRB 686, 693 (2006).

Contrary to our dissenting colleague, Mareth’s testi-
mony is insufficient to carry the Respondent’s burden.
As the most senfor manager in charge of security at the
facility, Mareth is several levels removed from the lieu-
tenants in the Respondent’s hierarchy, and there is no
record evidence that he ever served as a lieutenant. Per-
haps not surprisingly, Mareth’s testimony consists chief-
ly of conclusory responses to leading questions by coun-
sel.! He did not describe what procedures, protocols,
criterig, or other factors, if any, govern licutenants® disci-
plinary actions. See, e.g., Lymvood Manor, 350 NLRB
at 490. In fact, Mareth did not testify to a single specific
instance in which a lieutenant had exercised discretion or
independent judgment regarding discipline. See, e¢.g.,
Avante ar Wilson, supra, 348 NLRB at 1057 (rejecting
claim of supervisory status absent evidence of specific
examples). As the D.C. Circuit stated in Oif Chemical &
Atomic Workers v. NLRB,®> “what the statute requires is
evidence of actual supervisory authority visibly translat-
ed into tangible examples demonstrating the existence of
such authority.” Mareth’s generalized testimony is plain-
ly insufficient to satisfy this requirement. See also Gold-
en Crest Healthcare Center, supra at 731; Lymvood
Manor, supra at 490,

The eight disciplinary notices admitted into evidence,
none of which were issued by Frazier or Mack, are also
insufficient under this standard to establish that Frazier
and Mack are statutory supervisors. Even assuming that

the notices evidence authority to discipline, they do not -

* For example:
Q. Do licutenants have any vole in disciplining security of-
ficers?
A. Yes, they do.
Q. Do lieutenants have any—exercise any disccetion in issu-
ing discipline under this policy?
A. Yeah, they have the ability to do that, yes.
3 4ds B.2d 237, 243 (D.C. Cir. 1971), cert. denied 404 U.S. 1039
(1972).

show that lieutenants exercised independent judgment
when issuing them. To exercise independent judgment,
“an individual must at minimum act, or effectively rec-
ommend action, free of the control of others and form an
opinion or evaluation by discerning and comparing data,”
provided that the act involves using a degree of discre-
tion rising above the “merely routine or clerical.”
Oakwood Healtheare, 348 NLRB at 692-693. Judgment
is not independent if it is “dictated or controlled by de-
tailed instructions® such as those “set forth in company
policies or rules . . . .” Id. at 693. Here, the disciplinary
notices show that whatever authority to discipline the
lieutenants may exercise, it is both routine and signifi-
cantly limited by detailed instructions in the Respond-
ent's attendance and progressive discipline policies.

All eight disciplinary natices cite specific provisions of
the attendance and progressive discipline policies, and
those policies mandated the level of discipline that the
notices imposed. Seven of the eight notices involve at-
tendance infractions. The Respondent’s attendance poli-
cy contains 15 detailed pages of directives regarding ab-
sences and the appropriate discipline for specified num-
bers of absences. The attendance policy operates in tan-
dem with a progressive discipline policy, which consists
of 11 pages of defined offenses and specifies 3 escalating
levels of discipline consisting of warnings, suspensions,
and termination to be imposed for the offenses. Contrary
to the dissent, the eight notices do not cover a “range of
offenses.” As stated above, all but one notice involve
attendance infractions—security officers either being late
or not reporting to work or training.® Further, these are
routine maiters that do not involve the exercise of discre-
tion: the security officer either was or was not absent or
late for work or training. Little or no independent judg-
ment is needed to make that determination,

The Respondent offered no evidence to the contrary.
Indeed, the Respondent failed to call any of the lieuten-

& The ather notice involved a security officec who damaged a securi-
ty vehicle and was issued a Level I written waming. There is no sup-
port tor our colleague’s assertion that this discipline “reflected] the
issuing licutenant's discretionary decision to treat the incident as a
Level 1 viclation” rather than a Level L discharge offtnse. The inci-
dent reported in the disciplinary notice—a lift arm at a sccurity gate
that hit a parked sceurity vehicle— did not describe conduct ar vehicle
damage indicative of a Level [ discharge offense, which licutenants
could not impose in any event. Rather, the notice specifically stated
that the damage caused by the security guard mandated a Level 11 writ-
ten warning and, consistent with this requirement, the notice further
advised that additional Level Il discipline in {he form of a written wam-
ing and suspension would follow il the same conduet accurred within
12 months. It is apparent, thercfore, that Level 11 was the only level of
discipline that the issuing licutenant considered, or could have consid-
ered, for the vehicle damage caused by the security officer, as it is
undisputed that Jieutenants cannot impose Level { discharges.
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ants who signed the disciplinary notices to testify that
they exercised independent judgment in issuing them or
to describe the role the licutenants played in their issu-
ance to the security officers. For example, there is no
indication whether licutenants exercised discretion in
deciding to issue discipline at a certain level and tlien
prepared and signed the disciplinary notices based on
that decision, or whether they signed and delivered al-
ready-prepared notices at the behest of higher-ranking
supervisors, There is some evidence in the record that
suggests the latter possibility. One of Frazier's perfor-
mance evaluations instructed him to consult the progres-
sive discipline policy and to get a captain’s review before
issuing discipline. Finally, the Respondent’s claim that
lieutenants have discretion to decide whether to issue or
withhold disciplinc i3 based solely on Mareth’s purely
conclusory testimony; there is no testimonial or docu-
mentary evidence from any of the lieutenants indicating
that they exercised such discretion.”

As indicated above, the Board has consistently held
that to prove supervisory status by a preponderance of
the evidence, a parly must present detailed, specific evi-
dence and cannot rely on conclusory testimony or evi-
dence that is inconclusive or othenwise in conflict. See
Golden Crest Healthcare Center, supra; Lynwood Man-
or, supra; Avante at Wilson, supra. Our colleague con-
tends, however, that we have done “violence” 1o the pre-
ponderance of the evidence standard by applying a dif-
ferent “undefined higher-level threshold of proof® in
finding that the lieutenants are not 2(11) supervisors. We
respectfully disagree. Our decision here is the same as
that reached by a unanimous Board panel 10 years ago in
Wackenhut Corp., 345 NLRB 850 (2005), involving the
same Respondent and the same issuc of whether the lieu-
tenants were supervisors. In finding that they were not,
the Board cited the same reasons on which we rely today
in finding an evidentiary absence of independent judg-
ment in exercising disciplinary authority—disciplinary
forms that were signed by-licutenants simply referenced
“specific, enumerated regulations . . . [that] mandated the
type of discipline to be issued in cach particular in-

T Contrary to our colleague, the disciplinary notices, which are all
typewritien, show only that they were signed, not prepared, by licuten-
ants. Our colleague asserts, however, that the Respondent was “not
requited ta exclude speculative possibilitics” that the notices were not
prepared by lieutenants. e disageee. In Sheraton Universal Hotel,
350 NLRB 1114, 1116 (2007), which our colleague cites, the Board
found that a hotel"s front desk supervisor excrcised 2(11) authority in
recommending discipline, reversing the judge’s contrary finding based
on his “speculation” that upper management independently investigated
the recommendations. See also, Enfergy Mississippl, Inc., 357 NLRB
No. 178, slip ap. 7 (2011) (rcjecting as “speculative™ manager
McCorkle’s testimany that dispatchers were supervisors).

stance” aud the failure by the Respondent “to call as wit-
nesses any of the licutenants who signed the forms.” Id.
at 854.

Although we agree with our colleague that “much has
changed since the record in {IFackenhut 1) was created in
2004,” we find that it is not in a way that supports his
position. The record evidence in that case, also insuffi-
cient fo establish supervisory status, was considerably
more substantial than the evidence submitted here. It
consisted of 25 disciplinaty forms and 3 “Daily Fire
Watch Rove Field Check” forms signed by lieutenants.
All of those forms documented offenses and deficiencies
by security officers within the preceding 12 months.
Here, by contrast, all except one of the eight disciylinary
notices were at least 2 years old.?® 1d. at 866-867.

In sum, based on a careful review of the record, and
applying well-established precedent, we find that the
Respondent has not met its burden of proving that Fra-
zier and Mack are statutory supervisors. To find other-
wise, in the absence of evidence that cither of them ever .
disciplined a security officer in their 7 years as lieuten-
ants, and based on the limited, conclusory, and stale evi-
dence submitted by the Respondent, would~borrowing
the dissent’s terminology-constitute a “violent” depar-
ture from precedent,

ORDER

The National Labor Relations Board orders that the
Respondent, G4S Regulated Security Solutions, a Divi-
sion of G4S Secure Solutions (USA) Inc., fk/a The
Wackenhut Corporatjon, Miami-Dade County, Florida,
its officers, agents, successors, and assigns, shall

% Contrary to the dissent, there is no indication in Wackenhu that the
failure by the Respondent to submil its attendance and progressive
disciplinary policies in evidence was a factor in the Board's finding that
the licutenants did not exercise independent judgment

? Our dissenting colleague points to a “Supervisory Requirements”
form signed by Frazier and Mack indicating that they had authority to
use progressive discipline. But this is “paper authority" of supervisory
status and, as stated above, the Board has consistently found that the
mere grant of “paper autharity,” without more, does not establish that
an individual is a supervisor. Lucky Cab Co., 360 NLRB No. 43, slip
op. ot 2; Golden Crest, supra, 348 NLRB at 731. As discussed, there is
no “more” here, as the record is devoid of evidence that the licutenants,
in actual practice, exercise independent judgment in disciplining
guards. .

Purther, our dissenting colleague’s reliznce on Oak Park Nursing
Care Center, 351 NLRB 27, 28-29 (2007), is misplaced. In that case,
the individuals found to be supervisors testified that they alone decided
whether the misconduct at issue warrented a verbal warning or written
documentation. The record here docs not establish that the lieutenants
exercise similar discretion.

Our colleague also argues that, based on our decision, none of the
Respondent’s managers could exercise the authority to diseipline. We
are deciding only this case, however, and doing so based on the record
the parties themselves created.
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1. Cease and desist from

(a) Discharging or suspending employees because
they engage in protected concerted activities.

(b) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affinnative action necessary to
effectuate the policies of the Act,

(a) Within 14 days from the date of this Order, offer
Thomas Prazier and Cecil Mack full reinstatement to
their former jobs or, if those jobs no longer exist, to sub-
stantially equivalent positions, without prejudice to their
seniority or any other rights or privileges previously en-
joyed.

(b) Make Thomas Frazier and Cecil Mack whole for
any loss of earnings and other benefits suffered as a re-
sult of the discrimination against them, in the manner set
forth in the remedy section of the judge’s decision as
modified in this decision.

(c) Compensate Thomas Frazier and Cecil Mack for
any adverse lax consequences of receiving their backpay
in one lump sum, and file reports with the Social Securi-
ty Administration allocating the backpay awards to the
appropriate calendar quarters for each of them.

(d) Within 14 days from the date of this Order, re-
move from its files any reference to the discharges and
suspensions, and, within 3 days thereafier, nolify the
employees in writing that this has been done and that the
discharges and suspensions will not be used against them
in any way.

(e) Preserve and, within 14 days of a request, or such
additional time as the Regional Director may allow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to determine the amount of backpay due under
the terms of this Order.

(f) Within 14 days afier service by the Region, post at
its Miami-Dade County, Florida facility copies of the
attached notice marked “Appendix.”’® Copies of the
notice, on forms provided by the Regional Director for
Region 12, after being signed by the Respondent’s au-
thorized representative, shall be posted by the Respond-
ent and maintained for 60 consecutive days in conspicu-
ous places including all places where notices to employ-

' I£ this Order is enforced by a judgment of'a United States court of
appeals, the words in the notice reading ‘“Posted by Order of the Na-
tional Labor Relations Board” sirall read “Posted Pursuant to a Judg-
menl of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board."

ces are customarily posted. In addition to physical post-
ing of paper notices, notices shall be distributed electron-
ically, such as by email, posting on an intranet or an in-
ternet site, and/or other electronic means, if the Respond-
ent customarily communicates with its employees by
such means. Reasonable steps shall be taken by the Re-
spondent to ensure that the notices are not altered, de-
faced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Re-
spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since February 2, 2010,

(g) Within 21 days after service by the Region, file
with the Regional Director for Region 12 a swom certifi-
cation of a responsible official on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated, Washington, D.C. June 25, 2015

Mark Gaston Pearce, Chairman
Kent Y. Hirozawa, Member
(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.

The Respondent provides a military-type security force
for Florida Power & Light’s Turkey Point nuclear power
plant. Charging Parties Thomas Frazier and Cecil Mack
were lieutenants in that force, and the Respondent ex-
pected them to discipline the security guards under their
command. Although Frazier and Mack denied pos-
sessing supervisory authority, the judge refused to credit
those denials. Contrary to my colleagucs, I would affirm
the judge’s determination that Frazier and Mack possess
supervisory authority under Section 2(11) of the Act
based on their authority to discipline employees and their
authority to exercise independent judgment when impos-
ing discipline. Accordingly, I would dismiss the com-
plaint,!

! Because the possession of just one 2(11) indicium of supervisory
authority establishes statutory supervisory status, [ find it unnecessary
ta reach the otlter supervisory indicia addressed by the judge: authority
10 promiote, {0 assign, and responsibly to direct. Addilionally, I do not
reach the issue of whether, if Frazier and Mack were employees, the
Respondent would have acted unlawfully in discharging them.
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Congress exempted supervisors from the Act based on
its judgment that “an employer is entitled to the undivid-
¢d loyalty of its representatives.” NLRB v. Yeshiva Uni-
versity, 444 U.S. §72, 682 (1980). The supervisory ex-
emption is an important part of the national labor policy
devised by Congress. Id. In my view, the majority’s
decision reflects an unduly restrictive treatment of the
record evidence and an unduly narrow interpretation of
our precedents dealing with supervisory status.

The Act exempts as supervisors those who (1) hold au-
thority to engage in one of the 12 supervisory functions
fisted in Section 2(t1); (2) use independent judgment in
their exercise of such authority; and (3) hold that authori-
ty “in the interest of the employer.” Sce, ¢.g., NLRB v.
Kentucky River Community Care, Inc., 532 U.S. 706,
710-713 (2001); Oalovood Healtheare, Inc., 348 NLRB
686, 687 (2006). The burden of establishing supervisory
status by a preponderance of the evidence rests on the
party asserting it—here, the Respondent. Id. Because
discipline is one of the powers enumerated in Section
2(11), possession of authority to discipline, in the interest
of the Respondent, with independent judgment is suffi-
cient to make Frazier and Mack statutory supervisors.

1 believe the evidence in this case reveals that Frazier
and Mack possessed authority to discipline and to usc
independent judgment in exercising that authority.? The
Respondent’s project manager, Michael Mareth, testified
that lieutenants could impose all forms of progressive
discipline except termination without advance approval
of a captain or other higher-ranking officer. He also ¢x-
plained that licutenants, on their own, could decide
whether to issue discipline or altemalively to let an of-
fense go unpunished or to use the incident as a “coach-
ing” opportunity. Additionally, Mareth testified that
where offenses are listed at two different levels of pro-
gressive discipline, lieutenants have discretion to impose
discipline at either level. Mareth was familiar with the
lieutenants’ duties, and only two managerial levels (an
operations manager and five captains) scparated the licu-
tenants and Mareth, Mareth had been in charge of secu-
rity at Turkey Point for 3 years and had worked for the
Respondent for 28 years. And his testimony on discipli-
nary authority was corroborated by Frazier and Mack
themselves, Frazier admitied that, as a lieutenant, he
“had the authority to issue oral and written warnings”
and “to issue discipline at least at certain levels.” Both

! 1t is undisputed that if Frazier and Mack had authorily to discipline,
they exercised that authority in the interest of the Respondent.

As noted above, the judge found that Frazier made an cffort to min-
intize his authority as a lieutenant, and hie discredited Frazier's testimo-
ny “where [it was] contradicted by the lestimony of others ot called into
question by documentation.” Accordingly, I have relied on Frazier's

he and Mack acknowledged that they hed signed a “Su-
pervisory Requirements” document confirming that their
job duties included imposing “progressive discipline.”
Frazier also conceded that he could have exercised “in-
dependent judgment” in issuing discipline, but he never
saw e need to issue discipline. No credited testimony
contradicts this evidence. Taken as a whole, it was more
than enough to establish Frazier and Mack possessed
authority to discipline with independent judgment. See
Oak Park Nursing Care Center, 351 NLRB 27, 28-29
(2007) (authority to issuc employee counseling forms
evinces 2(11) supervisory status, where disputed individ-
uvals l:ad discretion to decide whether to document infrac-
tion).

This testimony was corroborated by eight Employee
Disciplinary/Corrective Action Notices recording various
forms of discipline issued to five bargaining-unit guards
by seven different lieutenants. These disciplinary notices
covered a range of offenses—tardiness, absenteeism,
failure to report to training on time, and dammaging a ve-
hicle—and the sanctions imposed ranged from oral warn-
ings and written reprimands to 1-day suspensions. This
discipline was issued pursuant to the Respondent’s at-
tendance and progressive discipline policies, which apply
to discipline issued by all levels of the Respondent’s
management. Those policies furnish guidelines for the
level of discipline appropriate to various offenses, but
they also recognize that a guard may commit an unlisted
offense or that following the guidelines may not be war-
ranted in some instances. Indeed, one offense listed at
two progressive-discipline levels—"{f]ailure to meet
satisfactory job performance or behavior standards in the
opinion of management® (emphasis added}—explicitly
requires independent judgment. As the Board cautioned
in Oakwood Healthcare, “the mere existence of company
policies does not eliminate independent judgment from
decision-making if the policies allow for discretionary
choices.” 348 NLRB at 693. The progressive discipline
policy here expressly does so.’ '

admissions that he possessed disciplinary authority, which are con-
sistent with Mareth's testimony., The picture my colleagues paint of
lieutenants® supervisory authority reflects Frazier’s discredited account
rather than Mareth's credited testimony.

* The majority sejects Mareth’s testimony as conclusory and unspe-
cific. disagree. As shown above, Mareth’s testimony was clear and

. specific regarding the extent of licutenants” authority to discipline and

the circumstances under which they could exercise independent judg-
ment. It was also carroborated by Frazier and Mack.

% The disciplinary notice issued for damaging a vehicle (i.c., causing
damage to property) reflects the issuing lieutenant’s discretionary deci-
sion (o treat the incident as a Leve) 1t violation—"unsatisfactory job
perfarmance in the opinion of management"—although the progressive
disciptine policy also includes the Level 1 offense of “[n]egligent or
carcless acts that cause serious personal injury or property damage.”
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The majority rejects this evidence, but I believe their
reasons do not withstand scrutiny. The majority first
cotttends that the Respondent failed to disprove the pos-
sibility that the licutenants were merely signing docu-
ments prepared by higher-ranking supervisors. Yet, the
documents indicate on their face that they were prepared
and signed by lieutenants. Under the applicable prepon-
derance of the evidence standard, the Respondent was
not required to exclude speculative possibilities.® The
majority next asserts that Frazier was required to get a
captain’s review before issuing discipline, citing lan-
guage from one of Frazier’s performance evaluations that
indicates that lientenants would have prepared the forms.
That evaluation states: “Have more involvement with
the Security Officers when disciplinary actions need to
be jssued. Review and use WNS policy {08 [the Re-
spondent’s discipline policy] for guidance when issving
any disciplinary actions and have the Captain review the
disciplinary [sic] prior to giving it to the Officers.” Read
in context, this is not an instruction to get a captain’s
review before issuing discipline, as the majority con-
tends. Rather, it is a criticism of Frazier for being insuf-
ficiently involved in the disciplinary process, and a di-
reclive to issue discipline as the duties of his posilion
require.  Finally, the majority rejects the disciplinary
notices because they were prepared by “lieutenants other
than Frazier and Mack” and most were “at lcast 2 years
old.” Regarding the first point, the disciplinary notices
demonstrate that the Respondent's lieutenants possess
authority to discipline with independent judgment, and
Frazier and Mack are lieutenants. Even if Frazier and
Mack refused to exercise the authority they possess, Sec-
tion 2(11) requires only the possession of authority to
carry out an enumerated supervisory function, not its
actual exercise. Sheraton Universal Hotel, 350 NLRB

This determination was significant because a Level 1 oftense is grounds
for immediate discharge under the Respondent’s progressive discipline
policy. And although the majority discounts discipline for viclations of
the atiendance policy as routine and nondiscretionary, the disciplinary
notice issued to a security officer for reporting late to training cited the
progressive discipline policy, rot the attendance policy. Further, all of
the notices on their face constitute discipline. Two of the notices im-
posc suspensions, and all of them state that further infractions could
resull in more severe discipline, consistent with the Respondent’s poti-
cies, Because the licutenants thus had considerably more than “paper
authority” to discipline, Lucky Cad Co., 360 NLRB No. 43 (2014),
cited by the majority, a case where the employer did not even have a
pro‘gressive disciplinary procedure, is clearly distinguishable.

Disputing that the Respondent was not required to exclude the
speculative possibility that lieutenanis mesely signed disciplinary notic-
es, my colleagues cite Sharaton Universal Hotel, 350 NLRB 1114
(2007), and Entergy AMississippi, Inc., 357 NLRB No, 178 (2011). But
as their own description of those cases shows, the Board there rejected
findings based on speculatiocn. Those cases support my point, which is
that the majority similarly relies on speculation here.

1114, 1118 (2007) (finding that front desk supervisor
(FDS) possessed authority to make effective recommen-
dations with regard to hiring where manager testified he
would not hire an applicant if FDS recommended against
it, despite no specific examples of FDS making such rec-
ommendations). Regarding the secand point, the date of
the disciplinary notices does not diminish their probative
value absent cvidence that the licutenants® duties have
changed in the interim. There is no such evidence here.

The broad reach of the Respondent’s disciplinary poli-
cies further supports a finding (hat Frazier and Mack
were supervisors. As noted above, the progressive disci-
pline and attendance policies apply to disciplinary deci-
sions by all levels of the Respondent’s management,
from lieutenants on up. If those policies prectude inde-
pendent judgment, then the Respondent (and many other
cmployers with similar policies) would have »o statutory
supervisors possessed of 2(11) disciplinary authority.
My colleagues’ response—i.c., that they are “deciding
only this case . . . based on the record the parties them-
sclves created™—improperly discounts this issue, It is
unreasonable to adopt the rationale embraced by my col-
leagues, under which nobody in the Respondent’s man-
agement ranks exercises independent judgment in issving
discipline.

Scction 10(c) of the Act expressly requires the Board
to accept facts that are proven by a “preponderance of the
evidence.” “The burden of showing something by a pre-
ponderance of the evidence . . . simply requires the trier
of fact to believe that the existence of a fact is more
probable than its nonexistence.” Concrefe Pipe & Prod-
ucts of California, Inc. v. Construction Laborers Pension
Trust for Southern California, 508 U.S. 602, 622 (1993)
(internal quotations omitted). As shown above, the evi-
dence that Frazier and Mack possessed 2(1[) anthority to
discipline with independent judgment clearly meets the
preponderance standard. It does violence to this stand-
ard, in my opinion, to disregard rclevant evidence merely
because the majority believes the Respondent should
have introduced yet more evidence. Although my col-
leagues purport to apply the preponderance standard,
they actually apply an undefined, higher-level threshold
of proof. The Supreme Court has criticized the Board for
applying an effective standard different from its an-
nounced standard as a breach of its duty to engage in
reasoned decisionmaking., Allentown Mack Sales & Ser-
vice, Inc. v. NLRB, 522 U.S. 359, 372377 (1998). 1
believe the majority does that very thing here,

The heightened standard of proof applied by the ma-
jority is especiaily unwarranted in the circumstances of
this case. There can be no reasonable doubt that the Re-
spondent expected its licutenants to discipline security
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officers. Indeed, the record evidence reveals the Re-
spondent’s unsuccessful efforts (o get Frazier and Mack
to perform that duty. By holding against the Respondent
Frazier and Mack’s refusal to do so, in defiance of the
Respondent’s clear and repeated insteuctions, the majori-
ty hamstrings employers faced with supervisors who
refuse to supervise.

In Wackenhut Corp., 345 NLRB 850, 855 (2005), the
Board found the Respondent did not establish that certain
Turkey Point lieutenants possessed authority to disci-
pline, However, much has changed since the record in
that case was created in 2004. In 2006, the lieutenants
signed the “Supervisory Requirements” document de-
scribed above, confirming their authority to impose pro-
gressive discipline. Additionally, the Board found that
the lieutenants at issue in the earlier case were not shown
to have exercised independent judgment in issuing disci-
pline in large part because lieutenant-signed discipline
documents all cited “specific, enumerated regulations.”
Although the regulations were not in the record, the
Board found that “it is clear from the context of the
forms that the regulations mandated the type of discipline
to be issued in each particular instance.” 345 NLRB at
854. The lieutenant-issued Employee  Disci-
pline/Corrective Action Notices here, however, refer to
either the progressive discipline policy or absenteeism
policy. Those policies are in this recard and, as dis-
cussed above, they are not so detailed as to eliminate
discretion. In these respects, among others, independent
judgment was established on the record in this case.

Finally, lieutenants are paid more than sccurity guards,
receive additional training not given to guards, are in-
cluded in management meetings that guards do not at-
tend, and perform little actual guard work. The Board
has regarded such evidence as persuasive “secondary
indicia” of supervisory status. See, ¢.g., American River
Transportation Co., 347 NLRB 925, 927 (2006) (higher
pay and better benefits); Burns Security Services, 278
NLRB $§68, 570 (1986) (sergeants and licutenaats attend-
ed monthly management meetings). Additionally, Fra-
zier and Mack were viewed as supervisors.” And if the
lieutenants were not supervisors, each captain would be
responsible for supervising more than 30 sccurity guards
—an implausibly large number given the size, complexity
and security sensitivity of the Turkey Point site. See,
e.8., Burns Security Services, supra at 571 (finding lieu-

? As Frazier conceded, the Respondent treated them as supervisors,
and Timothy Lambert, who had been the Union's president since May
2009 and a Turkey Point guard for over 10 years, siated that Frazier and
Mack “were supervisors.” Lambert further testified that a lieutenant
would be his “first line of reporting” and “first line of supervision.”

tenants and sergeants to be statutory supervisors with 2
to 1 guard-to-supervisor ratio at nuciear power plant).

For these reasons, I belicve the Respondent has shown
by a preponderance of the evidence that Frazier and
Mack possessed authority to discipline security guards
and to exercise independent judgment in doing so. Ac-
cordingly, I respectfully dissent,

Dated, Washington, D.C. June 25,2015

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NoTiCE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives 1o bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

WE WILL NOT discharge or suspend any of you for en-
gaging in protected concerted activitics.

WE WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL, within 14 days from the date of the Board’s
Order, offer Thomas Frazier and Cecil Mack full rein-
statement 1o their former jobs or, if those jobs no longer
exist, to substantially equivalent positions, without prej-
udice to their seniority or any other rights or privileges
previously enjoyed.

WE WILL make Thomas Frazier and Cecil Mack whole
for any loss of earnings and other benefits resulting from
their suspension and discharge, less any net interim earn-
ings, plus interest,

WE WILL compensate Thomas Frazier and Cecil Mack
for any adverse tax consequences of receiving their
backpay in one lump sum, and WE WILL file reports with
the Social Security Administration allocating the
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backpay awards to the appropriate calendar quarters for
each of them.

\VE wiLL, within 14 days from the date of the Board’s
Order, remove from our files any references to the un-
lawful discharges and suspensions of Thomas Frazier
and Cecil Mack, and WE WILL, within 3 days thercafler,
notify each of them in writing that this has been done and
that the discharges and suspensions will not be used
against them in any way.

G4S REGULATED SECURITY SOLUTIONS, A
DIviSION OF G4S SECURE SOLUTIONS (USA)
INC, F/R/A THE WACKENHUT CORPORATION

The Board’s decision can be found at

wwwv.nleh.gov/case/12-CA-026644 or by using the QR code

below. Altematively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations
Board, 1099 14th Street, N.\WV., Washington, D.C. 20570, or
by calling (202) 273-1940.




